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DISTRiCT OF ~~ASHINGTQN 

JAMES A. MCPHEE 2 2 2003 
WORKLAND & WITHERSPOON, PLLC a l E S  R. UUISEN, CLERK 

West 60 1 Main, Suite 7 14 SPOKANE, WASHINGTON D w r y  

Spokane, WA 99201 
(509) 455-9077 

Attorney for Plaintiffs 

UNITED STATES DISTRlCT COURT 
EASTERN DISTRICT OF WASHINGTON 

AT SPOKANE 

IEA SOFTWARE, INC., a Washington 
corporation; COMMUNITY ISP, INC., a 
foreign corporation, 

Plaintiffs, 

BRIAN KRABACH; TODD MYERS; 
and WHOLESALE ISP, INC., a foreign 
corporation, 

COMPLAINT 

I 

Defendants. I 

Plaintiffs, IEA Software, Inc. and Community ISP, Inc., by and through 

their attorneys, Workland & Witherspoon, PLLC, complain and allege as 

COMPLAINT - 1 
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follows: 

Jurisdiction, Venue, and Parties 

1. This Court has subject matter jurisdiction over the claims in this 

action which relate to copyright infringement pursuant to the provisions of 17 

U.S.C. $501,28 U.S.C. $1331, and 28 U.S.C. $1338(a). 

2. This Court has supplemental jurisdiction over the claims in this 

Complaint which arise under the statutory and common law of the State of 

Washington pursuant to 28 U.S.C. $ 1367(a), since the state law claims are so 

related to the federal claims that they form part of the same case orcontroversy 

and derive fiom a common nucleus of operative facts. 

3. Venue is proper in this Court pursuant to 28 U.S.C. $$ 1391(b). 

The original product that is the subject of this cause of action was developed 

and sold to Defendants in the Eastern District of Washington; the infringing 

products that are also the subject of this litigation were offered for distribution 

in the Eastern District of Washington; and the claims alleged in this action 

arose in the Eastern District of Washington. Defendants have conducted 

business within the state of Washington, Defendants have had substantial or 
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continuous and systematic contacts with Washington, and Defendants have 

purposefully availed themselves of the privilege of conducting activities in the 

state of Washington by acts including, but not limited to, maintaining an 

interactive website through which consumers may purchase good or services. 

4. IEA Software, Inc. (YEA Software"), a Washington Corporation 

with its principal place of business in Spokane, Washington, is a developer, 

promoter, advertiser, marketer, distributor, and licenser of software for 
.'. 

computers, and is doing substantial business in this district. IEA Software is 

organized and existing under the laws of the state of Washington and has paid 

all necessary fees to remain in good standing. 

5 .  IEA Software has assigned, transferred, and set over to 

Community ISP, Inc. ("CISP") a portion of its right and interest in and to any 

claim or cause of action against Todd Myers, Brian Krabach and Wholesale, 

ISP, Inc., including but not limited to violations of IEA Software's copyrights 

and other intellectual property rights in and relating to its software program 

entitled the Emerald Management Suite and the accompanying documentation. 
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6. CISP is a Delaware corporation authorized to do business in the 

State of Washington and the State of Ohio with offices in the.City of Toledo, 11 
County of Lucas, State of Ohio. 1 1 1 '  

7. Brian Krabach is a resident of the City of Lambertville, County of i I1 
I 11 Monroe, State of Michigan. 

' I1 8. Todd Myers is a resident of the City of Sylvania, County of 

Lucas, State of Ohio. 

9. Wholesale ISP, Inc., is a corporation organized under the laws of 

the State of Ohio with its principal place of business in Toledo, Ohio. 

1 0. Personal jurisdiction over the Defendants is appropriate pursuant 

to RCW 4.28.1 85(l)(a) as Defendants have conducted business within the 

I/ state of Washington, Defendants have had substantial or continuous and 

systematic contacts with Washington, and Defendants have purposefully 

availed themselves of the privilege of conducting activities in the state of 
) 

Washington by acts including, but not limited to, maintaining an interactive 
I 

website through which consumers may purchase good or services. 
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Defendants' Personal Liability 

1 1 .  Defendants Todd Myers and Brian Krabach, principal officers of 

" : . \ .  , . . 
Wholesale ISP, Inc., are individually liable for the infringing activities. . *  . :  . . 

. . 

described herein. 

12. Plaintiffs are informed and believe, and on that basis allege, that 

at all relevant times Defendants Todd Myers and Brian Krabach personally 

participated in and/or had the ability and right to supervise, direct, and control 

the infringing activities. 

I 
13. Plaintiffs are informed and believe, and on that basis allege, that 

Defendants Todd Myers and Brian Krabach derived direct financial benefits 

from the infringing activities. 

Facts Common To All Claims For Relief 

14. IEA Software is in the business of developing, promoting, 

advertising, marketing, distributing, and licensing computer software 

programs. IEA Software packages and distributes its software together with 

associated user's guides, user's manuals, and other documentation, IEA 

Software's primary business is internet service provider billing and 
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management systems. 

15. IEA Software has developed, promoted, advertised, marketed, 

distributed, and licensed a software product known as The Emerald 

Management Suite. 

1 6. The Emerald Management Suite is a management suite for 

internet service providers and small telephone companies that performs a 

number of computer-related operations including, but not limited to, the 

management of user information, sending out bills, receiving payments, and 

processing credit cards. 

17. When a customer purchases The Emerald Management Suite, the 

customer does not own the software outright. Rather, IEA Software licenses 

its software to customers without transferring ownership. 

18. When customers purchase a license for The Emerald Management 

Suite, they are provided with a User's Guide and a Technical Guide. These 

documents contain The Emerald Management Suite License Agreement 

("License Agreement"). Consent is required before installation and use. 
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19. The License Agreement contains the following provision: 

You acknowledge and agree that the computer program(s) and 
associated documentation contained with the Emerald Management 
Suite, (collectively the 'Software') are owned exclusively by IEA 
Software, Inc. andfor its licensors. The Software contained in the 
package is protected under copyright laws and all copyright and other 
intellectual property rights relating to the Software are and remain the 
exclusive property of IEA Software, Inc. andlor its licensors. You may 
not rent or lease the Software, but you may transfer the Software and 

' 

accompanying materials on a permanent basis provided you retain no 
copies and the recipient agrees to the terms of this Agreement. 

20. The Licensing Agreement also contains the following provision: 

IEA Software, Inc. grants to you, and you accept, a limited, non- 
exclusive and revocable license to use the Software. You agree to use 
the Software in machine-readable object code form only as authorized in 
this License Agreement. This License Agreement does not convey any 
title or interest in the Software to you. You may only use the licensed 
number of Master Billing Records (MBRs) with the Software as stated 
in your purchase agreement. 

2 1. The Licensing Agreement also contains the following provision: 

You may not make any changes or modifications to the Software, 
and you may not decompile, disassemble, or otherwise reverse engineer 
the Software. You may not load, rent, lease or sublicense the Software 
or any copy to others for any purpose. You agree to use reasonable 
efforts to protect the Software from unauthorized use, modifications, 
reproduction, distribution and publication. You are not permitted to 
make any uses or copies of the Software that are not specifically 
authorized by the terms of this License Agreement. 
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22. The Licensing Agreement also contains the following provision: 

No part of this document may be reproduced or transmitted in any 
form or by any means, electronic or mechanical, without the express 
written consent of IEA Software, Inc. 

23. The copyright in The Emerald Management Suite was registered 

with the United States Copyright Office in compliance with the Copyright 

Revision Act of 1976 (1 7 U.S.C. 10 1 et seq.) and Copyright Office 

Regulations. A true and correct copy of The Emerald Management Suite 

Registration Certificate, which bears Registration No. TX 5-835-043, is 

attached to this Complaint as Exhibit A and incorporated by this reference. 

24. IEA Software never sold the right to The Emerald Management 

Suite database schema or documentation to Defendants. 

25. IEA Software never authorized defendants to copy The Emerald 

Management Suite database schema or documentation for any purpose. 

Defendants' Unlawful Conduct 

26. Plaintiffs are informed and believe, and on that basis allege, that 

Defendants created applications including, but not limited to, a program called 

the Admin Control Panel ("ACP"). In creating said applications, Defendants 
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knowingly copied portions of The Emerald Management Suite database 

schema and intentionally included those portions in the ACP program. 

27. Plaintiffs are informed and believe, and on that basis allege, that 

Defendants created documentations including, but not limited to, the ACP 

Documentation. In creating said documentation, Defendants knowingly 

copied documentation fiom The Emerald Management Suite User's Guide 

and/or Technical Guide and intentionally included that copied documentation 

in the ACP documentation and other documentations. 

28. Plaintiffs are informed and believe, and on that basis allege, that 

Defendants: 

a. have represented that the aforementioned applications and 

documentations were proprietary, 

b. have represented that they owned the intellectual property 

rights to the same, 

c. have sold The Emerald Management Suite as its asset, 

d. have utilized it under these circumstances, 

e. have failed to contact IEA Software to transfer the license, 
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f. have utilized advertising and marketing including an 

interactive website through which consumers may purchase said software, 

documentation, andlor components thereof; and 

g. have unlawfully profited at Plaintiffs' expense in an 

amount not yet ascertained, but which will be determined according to proof. 

Although difficult to calculate prior to discovery, this amount is currently 

estimated to be in excess of $1,400,000.00. 

29. Plaintiffs are informed and believe, and on that basis allege, that 

Defendants have committed and are committing acts of copyright infringement 

willhlly, deliberately and with prior notice and knowledge of IEA Software's 

copyrights. Defendants have engaged in similar activities that constitute 

deliberate and willful copyright infringement and other violations of its rights. 

First Claim 
Copyright Infringement - 17 U.S.C. $502, et seq. 

30. Since the creation of Emerald Management Suite, IEA Software 

has been, and remains, the sole owner of or otherwise licenses all rights, title, 

and interest in and to the corresponding copyrights and Certificates of 

Registration. 
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3 1. Defendants have willfully inhnged the copyrights in IEA 

Software including, but not limited to Emerald Management Suite, by copying, 

distributing, and/or making other infringing use of this software, its 

documentation and/or components thereof in the United States of America 

without authorization from IEA Software. 

32. As a result of the foregoing activity, Defendants are liable to IEA 

Software for willful copyright infringement. 17 U.S.C. $ 50 1. 

33. IEA Softvriare has suffered, and will continue to suffer, substantial 

damage to its business reputation and goodwill, as well as diversion of trade 

and losses in an amount not yet ascertained, but which will be determined 

according to proof. Although difficult to calculate prior to discovery, damages 

are currently estimated to be in excess of $1,400,000.00. 

34. In addition to its actual damages, IEA Software is entitled to 

receive the profits made by Defendants from their wrongful acts, pursuant to 

17 U.S.C. $504. 

COMPLAINT - I I 

WORKLAND & WITHERSPOON, PLLC 
714 Washington M u t d  Finadd Center 

601 Wat Main Avenuc 
Spokane, WuUngton 992014677 

Telephone (509) 455-9Bn F u  (509) 624-6441 



Second Claim 
Copyright Infringement - 17 U.S.C. $502, et seq. 

35. In the alternative, IEA Software is entitled to statutory damages 

pursuant to 17 U.S.C. 5 504(c) and these statutory damages should be 

enhanced in accordance with 17 U.S.C. 8 504(c)(2) because of Defendants' 

willful copyright infringement. 

36. IEA Software has no adequate remedy at law for the Defendants' 

wrongful conduct in that (i) its copyrights are unique and valuable property 

that have no readily determinable market value, (ii) the inhngement by 

Defendants constitutes interference with IEA Software's goodwill and 

customer's relationships; and (iii) Defendants' wrongful conduct, and the 

damages resulting to IEA Software therefrom, is continuing. Defendants' acts 

of copyright infringement have caused IEA Software. irreparable injury and 

Defendants threaten to continue to commit these acts. Accordingly, IEA 

Software is entitled to injunctive relief pursuant to 17 U.S.C. 5 501, and to an 

order under 17 U.S.C. $ 503 that the infringing software, documentation 

andlor components thereof be impounded and destroyed. 
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37. IEA Software is entitled to recover its attorneys' fees and costs of 

suit pursuant to 17 U.S.C. $505. 

Third Claim 
Breach of Contract 

38. Defendants acts andfor omissions stated herein were contrary to 

the Licensing Agreement and constitute a breach of the Licensing Agreement. 

39. As a direct and proximate result of said breach of contract, IEA 

Software has sustained damages in an amount to be proved at trial. Although 

difficult to calculate prior to discovery, damages are currently estimated to be 

in excess of $1,400,000.00. 

Fourth Claim 
Consumer Protection Act Violation 

40. Defendants' activities as alleged above in this Complaint 

constitute unfair or deceptive acts or practices in violation of R.C.W. 8 

19.86.020, et seq. 

41. Defendants' deceptive acts and practices are intended to, and are 

likely to, lead to confusion, mistake or deception among the public as to the 

source, origin, or approval of the inhnging software, documentation, andlor 

components. 
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42. As a result of Defendants' deceptive acts and practices, and the 

resulting consumer confusion, IEA Software has suffered and will continue to 

suffer losses and irreparable injury to its business reputation and goodwill in 

amounts not yet ascertained. IEA Software's remedy at law is not itself 

adequate to compensate it for injuries inflicted and threatened by Defendants. 

43. Accordingly, pursuant to R.C. W. 5 1 3.86.020, IEA Software is 

entitled to injunctive relief, actual and trebled damages, attorneys' fees, and 

costs of suit. Although difficult to calculate prior to discovery, damages are 

currently estimated to be in excess of $1,400,000.00. 

Fifth Claim 
Washington Common Law Unfair Competition 

44. The acts and conduct of Defendants as alleged above in this 

Complaint (i) constitute unfair competition under Washington common law, 

and (ii) constitute infringement of IEA Software's Washington common law 

rights in its copyrights and improper and unfair competition with IEA 

Software. 

45. Defendants' acts and conduct as alleged above have damaged and 

will continue to damage IEA Software in an amount which is unknown at the 
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currently estimated to be in excess of $1,400,000.00. 

Sixth Claim 
Conversion 

46. By their actions, Defendants have interfered with and have 

deprived IEA Software property, assets, and funds properly belonging to IEA 

Software. 

47. Defendants acted willhlly, maliciously and in bad faith in that 

Defendants knew or should have known that their actions were wronghl. 

48. As a direct and proximate result of Defendants' acts, IEA 

Software has sustained damages in an amount to be proved at trial. Although 

difficult to calculate prior to discovery, damages are currently estimated to be 

in excess of $1,400,000.00. 

Seventh Claim 
Constructive Trust Upon Illegal Profits 

49. By reason of the acts and conduct set forth herein, Defendants 

have engaged and are engaged in deceptive, fraudulent and wrongful conduct 

in commerce as described herein. IEA Software believes that Defendants 

&WITHERS N PLLC 
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50. By virtue of their wrongful acts, Defendants hold such illegal 

profits, whether in the form of bank accounts or in the form of real or personal 

property, as constructive trustees for the benefit of IEA Software. 

Eighth Claim 
Accounting 

5 1. IEA Software is entitled pursuant to 17 U.S.C. 5 504 to recover 

any profits of Defendants that are attributable to their acts of infringement. 

52. IEA Software is entitled pursuant to 17 U.S.C. 5 504 to actual 

damages or statutory damages sustained by virtue of Defendants' acts of 

infringement. 

53. Although currently estimated to be in excess of $1,400,000.00, 

the amount of money due from Defendants to IEA Software is unknown to 

IEA Software and cannot be ascertained without an accounting of the number 

of units of infringing software, documentation, andlor components thereof 

offered for distribution and distributed by Defendants. 
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PRAYER 

WHEREFORE, Plaintiffs respecthlly request judgment as follows: 

1. That the Court enter a judgment against Defendants that they 

have: 

a. willfully infringed the rights of IEA Software in its 

federally registered copyrights under 17 U.S.C. $ 50 1 ; 

b. competed unfairly with IEA Software at common law and 

in violation of R.C.W. $ 19.86.020, et seq.; and 

c. otherwise injured the business reputation and business of 

IEA Software by their acts and conduct set forth in this Complaint. 

2. That the Court issue injunctive relief against Defendants, and that 

Defendants, their officers, agents, representatives, servants, employees, 

attorneys, successors and assigns, and all other in active concert or 

participation with Defendants, be enjoined and restrained from: 

a. imitating, copying, or making any other unauthorized use 

or unauthorized distribution of software, documentation, andlor components 

thereof protected by the following Certificates of Copyright Registration No. 
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TX 5-835-043 and any other works now or hereafter protected by any 

b. manufacturing, assembling, producing, distributing, 

offering for distribution, circulating, selling, offering for sale, advertising, 

importing, promoting, or displaying any product or thing bearing any 

simulation, reproduction, counterfeit copy, or colorable imitation of IEA 

Software's software, documentation, andlor components, including, but not 

limited to, the copyrights represented by the Copyright Registration No. TX 5- 

835-043 listed in Section (2)(a) above; 

c. using any simulation, reproduction, counterfeit, copy, or 

colorable imitation of copyrights including, but not limited to, copyrights 

represented by the Copyright Registration No. TX 5-835-043 listed in Section 

(2)(a) above, in connection with the manufacture, assembly, production, 

distribution, offering for distribution, circulation, sale, offering for sale, 

import, advertisement, promotion, or display of any software, component or 

thing not appropriately authorized or licensed; 

d. engaging in any other activity constituting an infringement 

of copyrights; 

COMPLAINT - 18 

WORKLAND & WITHERSPOON, PLLC 
714 Waahiqton M o t d  f i tadd Center 

601 Wat Main A v e m ~ ~  
Spokane, Wasldngton 99201-0677 

Telephone (509) 455-9077 F u  (509) 6246441 



e. using any false designation of origin or false description 

which can or is likely to lead to the trade, public, or individuals to erroneously 

believe that any software, component or thing has been manufactured, 

assembled, produced, distributed, offered for distribution, circulated, sold, 

offered for sale, imported, advertised, displayed, licensed, sponsored, 

approved, or authorized by IEA Software when such is not true in fact; 

f. ' using reproductions, counterfeits, copies, or colorable 

imitations of the aforementioned copyrighted protected software, 

documentation, components and other things in the distribution, offering for 

distribution, circulating, sale, offering for sale, advertising, importing, 

promoting, or displaying of spurious merchandise not appropriately authorized 

or licensed; disposing of or destroying any documents or related materials that 

show, indicate, reference, or otherwise document that Defendants have 

installed, marketed, manufactured, distributed, advertised, or duplicated 

counterfeit or infringing software and/or components thereof which use, or 

incorporate or adopt the aforementioned copyrighted software, documentation, 

components or other things, or other simulation, copy, colorable imitation, or 

counterfeit of the aforementioned copyrighted and/or w grotected RKLAND & WITHERSP-, software- PLLC 
714 Washlogton Muttid Fhrpd.l Cemter 

601 Wat  MIfi Avenue 
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g. engaging in any other activity constituting an infringement 

of any of the aforementioned copyrights, or of the rights in, or right to use or 

exploit said copyrights; and 

h. assisting, aiding, or abetting any other person or business 

entity in engaging in or performing any of the activities referred to in 

subparagraphs (a) through (h) above. 

3. That the Court enter an order of impoundment pursuant to 17 

U.S.C. $5 503 and 509(a), and 28 U.S.C. 5 165 1(a) impounding all counterfeit 

or infringing copies of the software, documentation, andor components 

thereof and related items, including business records, which are in Defendants' 

possession or under their control; 

4. That the Court enter an order declaring that Defendants hold in 

trust illegal profits obtained from their distribution of counterfeit and 

infringing copies of the software, documentation, andor components thereof; 

5 .  That the Court order Defendants to pay general, special, actual, 

and statutory damages as follows: 

a. damages and Defendant's profits pursuant to 17 U.S.C. 

504(b) or, in the alternative, enhanced statutory dam,a-rsuant to 17 U.S.C. 
& wITHJ3RSPOON. PLLC 
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and 8 504(c)(2), for Defendant's willhl infringement of the aforementioned 

copyrights; 

b. damages under the common law for Defendant's unfair and 

deceptive practices; and 

c. actual and trebled damages, attorneys' fees, and costs of 

suit pursuant to R.C.W. 19.86.090. 

6. That the Court enter and Order that Defendants hold their illegal 

profits as constructive trustees and requiring Defendants to provide a full and 

complete accounting of all amounts due and owing to IEA Software as a result 

of Defendants' illegal activities. 

7. That the Court order Defendants to pay both the costs of this 

action and the reasonable attorneys' fees incurred in prosecuting this action; 

and 

8. That the Court grant such other and additional relief as is just and 

proper. 
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DATED this 19th day of December, 2003. 

WORKLAND & WITHERSPOON, PLLC 

Attorneys for Plaintiffs 
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