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CHRISTOPHER J. HERSEY, ESQ.; SBN 197767
MILLER, MORTON, CAILLAT & NEVIS, LLP
50 West San Fernando St., Ste. 1300

San Jose, CA 95113-2413

Telephone: (408) 292-1765

Facsimile: (408) 292-4434

Attorney for Clamant CHARTONE, INC.

AMERICAN ARBITRATION ASSOCIATION

CHARTONE, INC., aDelaware corporation; Case No.:

CLAIM FOR BREACH OF CONTRACT;
BREACH OF WARRANTY; FRAUD

)

Claimant, g

)

VS. g

NETCUBE SYSTEMS, INC., aCdifornia g
corporation; and DOES 1 through 50,

inclusive; g

)

)

Respondents.

Comes now Claimant ChartOne, Inc. (“CHARTONE") and alleges as follows:
GENERAL ALLEGATIONS
1. Claimant CHARTONE is, and at all relevant times herein was, a Delaware

corporation authorized to do business in the State of California, and maintaining alocal place of
business at 226 Airport Parkway, Suite 200, San Jose, California.

2. Claimant isinformed and believes, and thereon alleges, that Respondent Netcube
Systems, Inc. (hereinafter “NETCUBE” or “Respondent”) is, and at al relevant times herein
was, a California corporation with its principal place of business located at 1275 Arbor Ave., L0oS
Altos, California

3. Claimant isignorant of the true names and capacities of Respondents claimed
against herein as DOES 1 through 50, inclusive, and therefore claims against these Defendants
by such fictitious names. Claimant prays leave to amend or supplement this Claim to allege their

true names and capacities when the same have been ascertained.
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4, Claimant isinformed and believes, and thereon alleges that each of the
Respondents claimed against herein is responsible in some manner for the occurrences herein
aleged, and that Claimant’ s damages were proximately caused by such Respondents.

5. Claimant isinformed and believes, and thereon alleges that at all times herein
mentioned each of the Respondents claimed against herein was the agent or employee of each of
the remaining Respondents, who authorized and ratified the conduct alleged herein, and was, at

all times, acting within the purpose and scope of such agency and employment.

FIRST CAUSE OF ACTION
[Breach of Contract Against NETCUBE and DOES 1 through 25]

6. Claimant hereby realleges and incorporates by this reference each and every
allegation contained in Paragraph 1 through 5 of its Claim as though fully set forth herein.

7. On or about April 18, 2001, CHARTONE entered into awritten Master Services
Agreement with NETCUBE and DOES 1 through 25 for purposes of obtaining certain
information technology services. Specifically, NETCUBE and DOES 1 through 25 were to
facilitate the implementation of PeopleSoft HR and Finance modules with CHARTONE'S
existing hardware and software packages. The Master Services Agreement, a copy of whichis
attached hereto and incorporated herein by this reference as Exhibit “A,” contemplated that
NETCUBE'S and DOES 1 through 50’ s services would be provided pursuant to written Task
Orders that were to be subsequently approved and executed by the parties. The Task Orders
were intended to specify the exact services, time of performance, rates of payment, and
acceptance criteriafor NETCUBE’ S work.

8. Paragraph 11.9 of the Master Services Agreement includes and arbitration clause,
which providesin pertinent part:

“Arbitration. Any dispute arising out of or in connection with this
Agreement, including any question regarding its existence, shall be
finally resolved under the rules of American Arbitration
Association by one or more Arbitrators appointed in accordance
with the said rules. Venue of Arbitration shall be California.”

I
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0. NETCUBE and DOES 1 through 50 materially breached the Master Services
Agreement and associated Task Orders, including the implied covenant of good faith and fair
dealing, by, among other conduct,

a failing and/or refusing to implement the PeopleSoft HR and Finance
modules in a manner consistent with good practice in the industry and so as not to damage or
otherwise interfere with CHARTONE' S existing hardware and software packages, and

b. charging CHARTONE for services either not authorized to be performed,
or at rates higher than those agreed upon by CHARTONE in the Master Services Agreement and
associated Task Orders.

10.  The breaches by NETCUBE and DOES 1 through 25 of the Master Service
Agreement and associated Task Orders forced CHARTONE to incur expenses for additional
administrative and consulting time, and resulted in business inefficiencies and productivity
losses. Additionally, CHARTONE was forced to retain another consulting company to correct
NETCUBE' S and DOES 1 through 25’ s work, including the cost to re-build the servers and to
correctly re-install the necessary software at an estimated cost in excess of $400,000.00.

11. CHARTONE has performed all of its obligations and satisfied all conditions for
which it was responsible under the Master Services Agreement and Task Orders, except for those
conditions and obligations that were excused, waived or otherwise discharged.

12.  Asadirect and proximate result of NETCUBE'S and DOES 1 through 25's
breaches, CHARTONE has incurred damages in an amount in an amount to be proved more
specificaly at arbitation, but which is currently estimated to exceed $700,000.00.

WHEREFORE, CHARTONE prays for judgment against NETCUBE and DOES 1
through 25 as more fully set forth below.

SECOND CAUSE OF ACTION
[Breach of Warranty Against NETCUBE and DOES 1 through 35]

13.  Claimant hereby realleges and incorporates by this reference each and every
allegation contained in Paragraph 1 through 12 of its Claim as though fully set forth herein.
1
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14. In Paragraph 10.1 of the Master Services Agreement, NETCUBE and DOES 1
through 25 expressly represented and warranted that their services would be “ performed by
gualified personnel, competent enough in skills and experience to do the job, in a manner
consistent with good practice followed by a company of equal standing in the industry.”
CHARTONE relied upon this representation in deciding to enter into the Master Services
Aqgreement.

15. CHARTONE isinformed and believes, and thereon alleges, that NETCUBE and
DOES 1 through 35 did not in fact possess the requisite skill, experience, and other qualifications
to competently do the work, failed to perform the PeopleSoft HR and Finance module
implementation in a manner consistent with good practice in the industry, and therefore breached
their warranty obligations under the Master Services Agreement.

16.  Asadirect and proximate result of NETCUBE'S and DOES 1 through 35's
breaches, CHARTONE has incurred damages in an amount in an amount to be proved more
specificaly at arbitration, but which is currently estimated to exceed $700,000.00.

WHEREFORE, CHARTONE prays for judgment against NETCUBE and DOES 1
through 25 as more fully set forth below.

THIRD CAUSE OF ACTION
[Fraud Against NETCUBE and DOES 1 through 50]

17. Claimant hereby realleges and incorporates by this reference each and every
allegation contained in Paragraph 1 through 16 of its Claim as though fully set forth herein.

18.  Atthetimethe Master Services Agreement was executed, NETCUBE and DOES
1 through 50 represented and promised that the work would be performed by qualified personnel,
competent enough in skills and experience to do the job, in amanner consistent with good
practice followed by a company of equal standing in the industry.

19. Clamant isinformed and believes, and thereon alleges, that the representations
made by NETCUBE and DOES 1 through 50 were made with the intent to induce CHARTONE
to execute the Master Services Agreement and associated Task Orders. CHARTONE in fact

reasonably relied upon said representations.
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20.  Claimant isinformed and believes, and thereon alleges, that at the time said
representations were made, NETCUBE and DOES 1 through 50 knew or reasonably should have
known that they did not possess the requisite qualifications, skills, and experience to perform the
work in amanner consistent with good practice in the industry.

21.  Asadirect and proximate result of NETCUBE’'S and DOES 1 through 50's
conduct, CHARTONE has incurred damages in an amount in an amount to be proved more
specificaly at arbitration, but which is currently estimated to exceed $700,000.00.

WHEREFORE, CHARTONE prays for judgment against NETCUBE and DOES 1
through 50 as follows:

PRAYER
For damages according to proof;
For punitive damages as to the fraud cause of action only;

For costs of suit herein incurred; and

A w D P

For such other and further relief as the arbitrator deems just and proper.

Dated: April ___, 2003 MILLER, MORTON, CAILLAT & NEVIS, LLP

By:

CHRISTOPHER J. HERSEY
Attorneys for CHARTONE, INC.
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