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DRAFT 

Attorneys for Plaintiff 
OCEAN GARDEN PRODUCTS, INC. 

I UNITED STATES DISTRICT COURT 

OCEAN GARDEN PRODUCTS, INC., a 
California corporation, 

DM GLOBAL SERVICES, WC., a 
cotporation doing budness in California, 
and DOES 1-50, inclusive, 

Defendant. 

Case No. 01CV00301 J (RBB) 

FIRST AMENDED COMPLAINT POR 
]RESCx$SION, ) B ] R I E A ~  OF CONTluCT, 
BReAC3 OW  THE IMPLIED COVENANT OF 
GOOD BAITH AND FAIR D W I N G ,  
IYEGLIGWCE, E"RAUI), NEGLIGENT 
MISREPRESENTATION AND VIOLATION 
OF CALIM)RNU BUSlNE6S & 
PROFIESSIONS CODE g i n o o  

Plain~OCEAN GARDEW PRODUCTS, INC. alleges: 

PARTIES 

1. Plaindff OCEAN GARDEN PRODUCTS, LNC. ("OGP" and "Plaintiff ') is a 

Imrporation organized and wri- under the laws of the State of W o m i a ,  with its principal 

1 place of business at 3585 Corporate Court, San Diego, California 92123. 

2. Defendant IBM GLOBAL SERVICES ("IBM GLOBAL") is a division of 

International Business Machines Corporation ("IBW'), a New York corporation. At all times 

relevant to the facts alleged in this Complaint, IBM GLOBAL conducted its business with OGP 

fiom IBM GLOBAL'S California offices in h s  Angeles, Orange and San Diego counties, and 

signed contracts bearing addresses in those counties. At certain relevant times, IBM GLOBAL 

conducted its business with OGP fiom its interim office established at OGP's premises in San 

Diego County. 
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JURISDICTION AND VENUE 

3. The actions and transactions complained of herein occurred in S m  Diego County, 

California. 
I 
I 4, This aotion ww filed December 26,2000 in San Diego Superior Court, The 
I 

1 Superior Court of the Sfate of C Jifornia originally had jurisdiction over this action pursuant to 

California Code of Civil Procedure section 41 0.10. I 
. . 

5 :  . IBM GLOBAL removed this action to the ~bu thm District of California on or - 

about February 22,2001 based upon diversity of citizenship pursuant to 28 UbS.C. 4 1441(a). 

QENERAL ALLEGATIONS 

OGP Cansults With XBM Regarding Its Computer System Needs I 
6.  OGP is a well-established seafood supplier in the United States and abroad. It 

. . I 
processes, packages, imports and sells a firll line of fiozen and canned sedood products, 

including h z e n  shrimp, Due to its mbstantial marketing and sales effort, OGP has achieved a 

worldwide reputation for high quality food products. 

7. As is the case for any substantial company doing busiuess in the current world 

economy, OGP's compyter bqrdware and software infomation systems are essential to its ability 

to conduct its business. Without a reliable camputter system oompatiile with OGP's options, 

OGP lacks the ability 14 accurately track imrentory, settle accounts with its suppliers around the 

world, account for purchase and w e  tansactions, monitor and adapt to variations in pricing and 

advertisin& and create critical sales and financia1 reports necessary to run its business. 

Unfortuua#ely, like many companies dependent on its computer systerns, OGP was, at the limes 

alleged herein, inexperienced and mophisticated regarding computers and camputer systems. 

8. In or about late 1996, OGP began to consider the age of its computer hardware and 

software systems, and whether a change or upgrade was necessary. Concerned about whether its 

system was 'Y2K  compliant," OGP decided to retain an expert computer consultant to assess its 

system and recommend a plan to update or replace its aging, but nonetheless functioning, 

( computer hardware and sohare systems. Consid* the importance of its computer system to 1 
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1 its business operations, OOP was prepared to main the best consultams .vailnble and ta spend . 

I what it needed to spend to modenlize the system. 

9. OGP reqrlired a reliable, complex and sophisticated computer system, which 

included the following features: (1) a highly customized "Sales Order Entry Application," to 

record sales orders fiom.OGP customers; (2) a highly customized and complex ''Supplier 

Settlement?' software system, set up to handle the wique vay OGP buys and sells its inventory; 

(3)'a.n inventory glocation system for making the company's inventory available to its offices to 

sell; (4) multiple unit of measure capability, to handle 0GP's.method of using diffewrt units of 

rneasuro: for acquisitions. aid sale af merchandise; (5) $qo&g systems that custoNze - . .  and . . . . .: 
.. , 

report executive information needed to manage the business; (6) s special advathhg, promotions 

and pricing system, to track discopnts, credits or other promotions; and (7) a Decision Support 

System, which aows  managers access to key information. 

10. In or about late 1996, OGP contacted IBM GLOBAL to explore retaining IBM 

GLOBAL to review OGPas computer needs and recommend changes or upgrades to its system. 

I3M GLOBAL promotzs itsc:," :c tL= leading computer system and software consulting firm 

worldwide, with expertise in information techology consulting, outsourcing, hosting and 

systems integration in 160 countries. Rcccntly, IBM GLOBAL was labeled the world's largest 

consultancy, Rcportcd estimates of its worldwide annual reveaues have exceeded $9 billion. 

OGP ultimately selected IBM GLOBAL as its codtaut  based on its reputation as among the 

best, if not the best, d l i n g  f#m for this project. 

DBM GLOBAL'S Representations to OGP 

1 1 IBM GLOBAL recommended to OGP that its existing, 15-year-old system be 

entirely replaced with new hadware and software. IBM GLOBAL represented that it could meet 

( OGP's business needs and w ~ u l d  assist OGP to select appropriate hardware and software to 

1 replace its existing system. IBM GLOBAL reprcsentcd that it would implement the system, 

I giving assurances that it had a "solid understanding" of OGP's requirements and would be able to 

I develop an integrated tunkey system customized to fit OGP's needs. These representations were 

1 made orally at presentations to OGP perronnel and at meetings of senior OGP officers and Board 
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i 
members by XBM GLOBAL represmtative Kevin Smith and others, and in writing by IBM 

GLOBAL personnel. For example, in a letter to OGP's then-president, Alfonzo Salazar, dated 

August 4,1997, IBM GLOBAL'S Jane Howard, Todd Michaud, Kevin Smith and Rob Ponnwih 

stated IBM GLOBAL could provide a system "inclusive of all the required componente such as 

I the various hardware and software products.. .all offered as an integrated btal solution!" Ln that 

same letter, IBM GLOBAL assured OGP that it had selected an approach to the implementation 
1 1 of OGP'S nnu system only after a thorough evaluation of OGP's business requirements (for 1 

I which OGP paid IBM GLOBAL considerable consulting fees). The letter assured OGP there was 

iittle risk of fdue  6f the project. It stated tbe appro& IBM GLOBAL selected would ''mitigate 

the hphentati& risks that would otherwise be 6wned by Ocean Garden" end pledged its 1 I commitment to complete the pjcct on time, on budget and with a minimum of expensive o b g c  1 1 orders resulting fmm unanticipated "out-of scope" requirements. lBM fuRher pledged "to hold 1 
1 our sububconmcto~~ to very high standards!" The letter concluded that these ''pledges arc what you / 
I) should expect from the extmded IBM team." Similar promises were made in earlier 1 I mnespondencc: IBMss Todd Michaud stated in a May 8,1997 m 0GP'r then-peaident, Alfiomo 1 

1 
(sdazsr, that. "Simply put, IBM has developed a tum-key Y m  2000 compliant solution where we 1 
[will as~~umt primary rogx,nsibiIity fix the cuoosrsfial oompleticm of tbis project. We are 1 1 oommitted to implement tbis pro$ct on-time and on-budget In In P May 15,1997 letter 1 

1 

m m t ,  113M GLOBAL stated, 'The 'IBM team has takea~ qonsibility to &sign a total 

solution on behalf of OGP." Jn a July 9,1997 letter to 0 8 ,  IBM GLOBAL assured OGP that it 

would employ its 'best efforts" in perf'oxming its July and August 1997 consulting obligations to 

OGP. 

I 12. In reliance on these and other representations, including IBM GLOBAL'S I I marketing and promotional rnnMals and JBM GLOBAL'S reputation, OGP entered into ~everd 1 1 written contracts with IBM GLOBAL in or about late 19% through August 1997, including but 1 
lnot limited to: (1) an IPP planning and selection engagement (a $105.100 letter agreement 1 1 regarding the software package selection signed December 4,1996 and incorporating a 1 
1 ~ O v m b e r  20,1996 parlcage softulare selection engagemeat proposal); (2) a May 15,1997 letter [ 

I 4 
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agreement for IBM GLOBAL consulting services; (3) an agreement dated July 9, 1997 fbr pre- 

planning consulting work for implementation of the system; (4) The 1BM International Customer ! 
Agreement ("Customer Agreement") signed by OGP on August 12,1997 and by IBM GLOBAL 

on August 18,1997; and (5) a .  agreement dated August 4, 1997 entitled IBM Proposal for the 

Implementation of the QAD Food Distniution System ('%npleme~1tation Agreement"). These 

contracts are referred to collectively herein as "the IBM-OGP Agreements." 
I 

13. Each of the IBM-OGP Agreements was entered into by all parties in the State of i 
Califomia. IBM GLOBAL l i94  its address on agreements as a location in either LOB Angeles, 

Orange or San Diego counties. OGP enmexi into .the agreements from its address in $.aal)iego 

County. Although one of the Agrcemonts, the Customer Agreement, incorporated a choice of law 1 
provision stating that New Y a k  law would apply to that Agreement, this is the only refcrcnct to I 
New Y a k  in the document. the subject of the contracts has no relationship to New York. I 

I The other documents signed by OGP and IBM GLOBAL during the came of the relationship do \ 
! 

not contain choice of law provisions, and were cxccut4 by parties in Califomia opexating their i 
respective business fiom California locaiioas and entering into contracts to perform work in San I 
Diego County, CalifOtnia. Therefore, California law is the proper law a be applied to all causes I 
of action herein 

14. The IBM-OGP Agmmcnts obligated IBM GLOBAL to provide the management 

and oversight of the entire process of selecting the right hardwart and software, implcmc11ting 

thcse selections and ultimately converting OGP's existing computer system to a modemized 

"Y2K compliant" system tailored to its needs. TSM GLOBAL estimated thc total cost of the 

project, including hardware, software and consulting services, to be $3.2 million. 

15. Under the tern of fhe IBM-OGP Agreements, IBM GLOBAL directly and 

through its subcontractor (Puestow & Associates) was to provide "project management" services, 

and evaluate, recommend and ultiplatcly supply software and hardware products. These barvices 

were to include consulting sewices to select the best software solution for OGP's needs, assist in 

the evaluation and selection of alternatives, customize the selected software (QAD's M F G m  

I and Puestow & Associates' Grower Settlement and Lot Management software) to adapt it to 1 

I -5- 
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1 ''executive vision," define "implementation strategies" for the project, present project 

I 

(estimates and a p h ,  provide m~sulting sewices to develop the system, provide train& install 

OGP's business systems, and provide "management oversight and coordination of the other IBM 

projects" at OGP. 

the sohare,  and perfonn a hands-on "conference room pilot program" to test the software under 

real operating conditions. IBMGLOBAL promised to customize the Grower Settlement 

16. Under the terms of the IBM-OGP Agreements, IBM GLOBAL promised to 

Application and h t  Management modules, rest the system and complete. the work when the 
. . 

modules . . were modified and tested.. Taken as .a whole, the.IBM-OGP .agreemw obli-. IBM. 

GLOBAL, to competently guidc OGP through an evaluation and selection process to select 

hardware and software systems most suited to OGP's bushes requirunents, and implement and 

customize those selections to OGP's unique computer qceds. This IBM GLOBAL failed to do. 

17. In performing its obligations under the IBM-OGP Agreemegts, IBM GLOBAL 

I reviewed and evaluated OGP's business requirements and nnilrbb software products. Afte~ an 

extended starc4 process, IBM GLOBAL presented to OGP a number of systems for 

oonsidaration. None of the software packages IBM GLOBAL presmtcd to OGP could meet 

0GPas unique business neecb without substantial and mstlymodification or cwtommtmn 
. * The 

QAD MFG/Pro soffwlut package and Puestow & Associates' Qn,wer Settlement and Lot 

Management System modules nat 6 c l d  using an emhation pr~otss dtvclopcd by IBM 

GLOBAL. IBM GLX)BAI, repmated tbat it could makc tbese systems work for OGP, by 

customizing the programming fbr OGP's Salts Order &try and Inveatory A l l d o n  needs, and 

by supplying additional sohare packages for OGP's supplier settlemeat, unit of meamaemcnt, 

reporting and advertising/special pricing needs. IBM GLOBAL represented that gaps in the 

system could be resolved promptly. These representations were made orally and in writing, and 

were reinforced May 8, 1 997, i v i ~  i 5,  1 997, July 9,1997 and August 4,1997 as referenced in 

1 1 1 above. 

I / / / /  
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1 - IBM GLOBAL9s fi'rabdnlent Scheme ' . 

I 
2 1 18. Il3M GLOBAL, bad no intention to honor any of the representation6 it made to 

I 

OGP set forth in paragraphs 11 and 17 above. In faot, unbeknownst to OGP, 1BM GLOBAL, in 

conspiracy with its subcontractor, Puestow & Associates, formulated a scheme to induce OGP 

into entering into the IBM-OGP Agreements based on false assertions concaning the exietence of 

commercially viable Grower Settlement and h t  Management software and estimates of costs to 

modifL these non-existent '%vaporware'' products. D3M GLOBAL and Puestow & Associates I 
I I ' 8 knew these products ta' be in the "concept" stage of development and inadequate to function as , 

! 

. - part of a system that would m a t  0.GP's.unique ~ e q h e n t s .  IBM GLOBAL was well aware 

that if the costs actually anticipated by IIBM GLOBAL to custo&e the system to meet OGP's 

1 rquimncnts were &own to O W ,  OGP would have chosen &om among leas expensive 

aItematives, such as upgrading its existing system. IBM GLOBAL saw in OGP a huge 

opportunity to ensnare OGP into a series of agreements and cam millions of dollars in consulting 

fees to "manage" the customization of the system. IBM GLOBAL understood that the estimated 

cost fat the implanentatian of the system it had provided to OGP (app rorrimately $3.2 million), 

while qmsive ,  would be tolerable to OGP. Once OGP was under conbract to IBM GLOBAL 

and had invested in the new s y 6 t u ~  IBM GLOBAL assumed there would be no turning back fbr 

OGP. IBM GLOBAL then would be able to impose expensive new co- fcts on OOP 

based on assutions and repmentation6 that the completion of the tasks covered by the contract 

would not meet mP's l e q ~ t s .  IBM GLOBAL chose i n t e 4 i d y  vague and indefinite 

language to describe the "scope of work" under the hplementation Agreemeat, to set up later 

assertions the Implementation Agreement did not "covcr" the tasks neocsssry to meet OGP's 

business requirements, 

19. With carefidly crafted, onesided agreements in hand, IBM GLOBAL'S plan might 

I have succeeded, bad it not disclosed its plans in internal memoranda. For example, in in undated 

I document that appears to have b a n  prepared in either July or September, 1997 (a f ~ ,  W&CS 

1 before or after exmution of the Implementation Agreement) IBM GLOBAL'S Steve Ragow, one 

of the 113M GLOBAL executives on the project, alerted IBM GLOBAL Project Manager Rob 
-7- - 
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P o ~ w i t z  to the opportunity to obtain mom consulting fees from OGP. Mr. Ragow pointed out 

that OGP wa inexperienced in large projects and lacked resources. Mr. Ragow commented that 

OGP was "not experienced in working through large projects," that OGP did not fully grasp "the 

size of the task" to write cwmm reports, and that there ww "no way that OGP hlly grasps the 

1 scope of the situation" regarding data canversion. Mr. Rsgow thm outlined a strategy to take 
I 

1 advantage of OGP's lack of sophistication and lack of resources. Having recently assured OGP 

that there was little chance of expensive "project creep," IBM GLOBAIL, through Mr. Ragow, 

alertedMr. Ponnwitz to the fact that, "With the reengineering project underway there (was) no 

telli,ng .what new business issues will aqke that might .f~.px a cwtomigtion to be done." A 

20. Even before the project was under way, and despite IBM GLOBAL'S recent 

(representation that its utaujn prior wotk had given it a "solid understanding'' of OGP's 

business requirements, Mr. Ragow alerted IBM GLOBAL that hours estimates were "falling 

short" to cover OGP's requimncnts for cuaOr&hg the soAwm. Mi. Ragow then set out the 

"strategy" to sell OGP on the need for tbis alleged new work and the obligation of OGP to pay for 

it. Mr. Ragow's i n t d  mcmo stated that IBM GLOBAL could claim OGP was deamdhg 

features of the system not contanplated by the original "scope of work" specified in the 

Implementation Agreement, This would set up IBM GLOBAL'S argument that all of this 

necessary work must be paid fbr by OGP, in oddition to the paymats for the customized system 

specified in the ImplcmcnQticm Agrcmcnt. Mr. Ragow stated in the internal IBM GXIBAL 

memo: "We are the experts so we cannot just say we m i d  the estimate. We have to look fix 

reasons why the estimate is off and sell the rationale for more hours (for example, Wbe scope did 

not cover that," etc.). We need to focus on this situation immediately, Every weekly review 

should address possibilities of increasing hourly estimates." I ' M  GLOBAL and Puestow & 

Associates executed the plan, taking at least $1.8 million more through change orders fiom OGP 

for so called "out-of scope'' work. IBM GLOBAL and Puestow & hsociates huduleatly 

concealed their plan by attempting to make it appear they had simply miscalculated OGP's needs 

and had incorrectly concluded the proposed customization and additional software would result in 

a system that would meet OGP's needs. 
-8- 
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IBM GLOBAL Implements Its li'randulent Scheme 

2 1. IBM GLOBAL initially promised OGP the new system would be completed and 

ready for operation prior to the start of the shrimp fishing season (which starts in late August each 

year) in 1998. The promised date for completion was on or about August 3, 1 998. h IBM 

GLOBAL presedted OGP with demands for Project Change Orders for massive new hours 

budgets to oovcr "out-of scope" work, the project completion date continued to slip. The 

completion date was rescheduled to Apnl 1999 when it became apparent IBM GWBAL could 

not complete its pdormance oh time. At that point, IBM GLOBAL and OGP signed an 

agreement exmding IIBM GLOBAL'S services through the new "go-live" date. 

22. By the end of 1999, OGP bad paid DM GLOBAL approximately $4 million in 

total consulting fees, and approximafely $1.4 million fbr software, far exceeding the original 

project estimates. Despite the escalating payments, JBM GLOBAL failed to perform as promised 

and a functioning system was not delivered. 

14 IIBMye Contracts Are Structnred by IBM to Avoid Accountability and H'acilitute Its 

kradulent Scheme 

23. DM GWBAL appeam to have spent years refining its fonn mnmrltiag 

agreements, which are one-sided and self-protective, Because of tht technical n a m  of the 

subject matter of these consultascics, it is dif3icult for clients such as OGP to pmtect themelves. 

Cli- such as OGP rely entirely on tbe pmfessional rcputdon aad good faith of IBM GLOBAL 

much 8s one would rely on the @vice of their doctor or lawyer. DM GLOBAL drahd the DM- 

OOP agreements to attempt to avoid account&iI.ity for a sucocssfhl result or even for perfbnning 

competently. 

24. IBM GLOBAL attempts to achieve this result by structuring its writtea agreements 

24 1 so as to break up the consultancy into a series of defined tasks, most of wbich are s p d e d  in the I 
Agreement as complete when the mount of hours assigned to the task expires and when a 

"deliverable" (which is usually a writtea report prepared by IBM GLOBAL,) is d e l i v d  to the 

client. B M  GLOBAL marches through the performance of the contract billing hours and 

28 1 reports (which are often recycled and "cut and pasted" versions of earlier reports) I 
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1 ' without ever having to account'for the quality or value of the sentices it provides. In the end, if I I 
clients challenge whether results were achieved or whether services were performed competently, 

D M  GLOBAL points to the objective completion of defined "tasks." 

25. In order to make sure it will never have to justify the h o w  it bills to its clients, 

IBM GLOBAL structures its written agreements to provide for a client "sign off' as each task is 

completed Pursuant to the "sign off' procedures specified in the contracts, IBM bills the hours, 

I hands over a report to the client and has the client project manager sign off on the delivery of the 

rcporf. Having done so, it claims it has completed the task in accardance with the agreement of 

the parties. If challenged.later, LBM GLOBAL uses the contract against its customer ad claims - 

it does not have to account for whether it advanced the interests of its client m the performance of 

that task, With one important exception, this is how IBM GLQBAL structured the 

Implementation Agreement with Om. 

IBM GLOBAL and OGP Agree to Sever Thcir Relationship 

26. By August 1999, the project had been in crisis for months. Over a year had passed 

since the original "go live" &tc and critical modifications to the software were ssll fiu- 

complete. OGP was being charged fbr consulting services that included a ma* by JBM on the 

subcontractor's hourly charges as well as IBM's "managemagt" fees. OGP was receiving little if 

any beaefit from IBM G L O W  and d e t d e d  that it would be cheaper and just as effective to 

WGT the relationship with IBM GLQBAL and work directly with the mbmntcact~~, Puestow & 

Associates. IBM GWBAL acknowledged that it was unable to meet WP's rcasanable 

requirements for a system. D M  GLOBAL and OGP agreed that IBM GLOBAL would 

discontinue its work on the project (for which OGP had, as of that date, paid fsr m e  than the 

$3,2 million originally estimated by IBM GLOBAL). 

27. IBM GLOBAL agreed and prepared a final Project Change Order to acknowledge 

that it was relieved of responsibility for continuing to manage its subcontractor on the project. 

IBM GLOBAL presented the fonn Project Change Order to the OGP project manager and he 

signed it as presented. 

28 ////I I -1 0- 
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I 28. Thereafter, OGP separately retained IBM GLOBAL'S subcontractor, hestow & I 
2 Associates, to try to continue efforts to correct the deficiencies in the software and bring the I I 

I system to minimum levels of acceptable performance, OGP continued spending sums to try to 

correct the system's deficiencies, but Puestow & Associates failed to correct the system's 

deficiencies. 

The IBM-OGP Contracts Were Induced by Fraud, Failed of Their Essential 

Purpose, Failed for Lack of Consideration 2nd Wcrc Breached by IBM GLOBAL 

29. Because of IBM GLOBAL'S conduct as alleged above, the IBM-OGP contracts 

were . . . . .  fraudulently .. .. induced, . . fhiled for lack . .  of . consideration . .. and failed of the% essential purpose: . . ...:.. _ .... . .  . . . .  

to replace OGP's computer software system with an appropW hardware and softwsm package I 
compatible with OGP's unique business rcqubments in accordance with the budge4 prepared by 

IBM GLOB&, 

30. IBM GLOBAL breached the IBM-OGP Agreements, including the implied 

covenant of good faith and f& deating by, among other things, failing to we reasonable care and 

skill, let alone best Hezts, d fail;ng to co=npctently perform its duties under the IBM-OGP 

Agrcemats, including without limitation: (1) providing false and deceptive repmentalions to the 

effect that the Grower Settlement and Lot Managament software were viable abtbg softovare 

products compatible with the MFG-Pro software systtm; (2) p v i d i n g  false and deceptive 

csthaks of the consulting services that would be needed to custom& the software to OGP's 

I business m e n & ;  and (3) vague uscope-of-wor~n .1.ndrd~ to ~ t a t e  the 

(imposition of substantial additional consulting fess fq so-called "out-of-6cbpeS' change ordm. 

1 BM GLOBAL fiuther breached the IBM-OGP Agreements including theimplied covenaat of 

I good faith and fair dealing b y  (4) miscalculating that the "software1' c d d  "fits' OGP'r business 

requirements or could be modified to serve the company's needs at a price budgeted by LBM 

GLOBAL, approved by OGP and under reasonable time parameters; (5) cdmpletely 

undere6timating and miscalculating the time and effort it would take to modify the soffum; (6) 

1 misleading OGP about tba cost required to modify the s o m e  for it to "'fit'' the company's 

11 needs; (7) failing to assess OCP's business nee& andfor failing to commrmicate OGP's business 
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5 consistently misrepresenting to OGP that the system could be wrrccted to meet its needs while I I 
6 continuing to charge for the considerable time it was spending to attempt (unsuccessfully) to do I 

1 

2 

7 so; (10) failing to perform specific tasks under the Implementation Agreement in accordance with I 

requirements to the subcorStractor performing the software modifications; (8) subcontracting work 

to an unqualified and apparently financially unstable subcontractor, hestow 8t Associates, which 1 

1 1 Puestow & Associates, ignored the company's unique business requirements .and assumed and 

12 urged that OCSP's business procedures be changed, causing the failure of the purpose of the I 

3 

4 

i 

I 13 contracts. 

I 

IE3M GLOBAL knew or should have known was unqualified and understaBe4 and which did not 
I 

understand OGP's needs a d  could not adequately modify the system to serve OGP's needs; (9) 
I 

their design including, without -limitation, the "conference room pilot" (task .15) and the 

... . customization . . af the so&rare (taslc 17); and (1 1) failing to deliver a Decision Support . . System.. , . 

Morcovcr, rather than adapt a system to meet OGP's specific business needs, IBM GLOBAL, and 

l4 I 3 1, During its time on thi: project, IBM GLOBAL also failed entirely in its role as 

. . . 

15 1 .'project managd* and breached tb IBM-OGP Agreemeats by, among other th@s, frilng to 

16 1 mrke appropriate r e c o m m ~ o 1 3 s  for a software system, fPiling to adequately supervise 

18 subcaatract with Pu- & Assbciates), failing to share idomation regad@ OCiP's I 
20 an appmpriate Confimncc Roam Pilot was copductmi, failing to ensure that an app~opriatc gap 

21 analysis was conducted, and failing to take aution to dctcnnine and resolve the project gaps. I 
" I 32. As stated in paragraph 23 above, Il3M GLOBAL gaedly structured the IBM- 

23 1 OGP Agreements to pmvide objective criteria for the completion of the enumerated tasks with 

24 one important exception - Task 17. It was the effort to complete Task 17, described as I 
25 "Customize the Puestow Supplier Settlement Application and Warehouse Management Modules" I 
26 that sent the project into crisis. Unlike most of the other tasks under the contract, the con~~letion I 
27 1 of this task w& not dctennined by the expiration of a s p a i f i d  number of horn or the d e l i v v  of 

28 1 a document. The campletion criteria were: 'This task will be complete when the P&A Supplier 

I -12- 
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settlement and Lot Maflagement modules have been modified and tested accordingthe System 

Validation Plaa" It is beyond dispute that this task was never completed. At minimum, IBM 

GLOBAL should be required to return to OGP all of the consulting fees it charged for its failed 

attempts to complete thi6 task. 

Con elusion 

33. As a result of IBM GWBAL's actions, deceptions and failure to use reasonable 

care and skill, let alone best efforts, and its failure to provide competent consulting services, the 

software selected for OGP does not functiop appropriately, does not meet its business needs, and 

.the failure of the proja  has had a devastating impact on Om's business and @ozas, 

34, IBM GLOBAL and subcontractor Puestow & Associates, as computer consultants, 

knew or should have known that modifications to QAD MFG-Pro and to Puestow's GrPwcr 

Settlement and Lot Management System modules to accomm* OGP's needs would be 

impractical, if not impossible and that an cxpcnsivc "complete cust6mizationS' would be required. 

IBM GLOBAL and 'Puestow & Associates should b y e  told OGP of theee facte, sparing the 

company millions of dollars paid to IBM GLOBAL and pars of delay. Rather, DM GLOBAL 

and Puestow & Associates conceded these facts while continuing to charge 08 for services to 

(rndifj'. customize and adapt the system to OOP's Wwn business requirements. In the e d ,  the 

code that ~~)nstituted the original Grower Settlemeat and Lot Management System modules was 

completely re-writtea for OGP. 

35. Based on IBM GLOBAL'S conduct ae alleged above and the broach of its 

1 obligations under the IBM-OGP Agreements, OGP was left with a deficient computer aystan that 

was, at the time IBM GLOBAL withdrew firom tho project, unable to meet OGP's basic 

requirements in that, among other things: (1) the Gmwer Settleanent software pvidcd to OGP 

(did not handle supplier settlemeat ~ ~ e n t s ;  (2) the unit of measure conversion could be 

1 accomplW, (3) OGP had to completely custom-write its reporting requirunenta; 14) CS '  

could not track advertising and special prioing tbrough its computer program, although this was 

an importavt h c t i o n  to be accomplished by the new s y s t w  (5) the sales order entry and 

I inventory allocation were not customized satisfactorily due to the size of the gaps and specific 
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industry requirements; (6) the Decision Support System was not delivered, resulting in a complete 

lack of sales and inventory infomation; and (7) OGP's accounting processes were seriously 

backlogged, requiring the company to hire extra workers and spend extra sums to attempt to keep 

up with operations. At one point, OGP was forced to spend more than $750,000 to hire 

temporary employees to keep the company operational because of delays in implementing the 

system and because of the inadequacy of the system when implemented, 

36. OGP spent far more than promised by IBM GLOBAL. By the end of 1999, OGP 

had spent an estimated $4 million for consulting fees from LBM GLOBAL and approximately - 

$1.4 .million on soffware, then was forced to sped additional for Puestow & Associates.and 

other consultants to try to complete the customization work and to repair the syetcm (including 

approximately $560,000 in the first swea months of 2000 alone), Along the way, OGP also 

12 (incwed at least $750,000 in additional costs for temporary employees to keep the company 

operational in light of the failed computer system. Inatead of taking a year to implementI the 

project took more than duet years, and never was co~npleted according to plan. 1BM GLOBAL, 

deceived OGP and/or grossly undesestimattd the modification Marts, failed to provide an 

adequate plan, failed to rccogaize WP's unique business requimmcnts and failed to listen to 

OGP's needs, 

~T CAUSE OR ACTION 

(Rescission Based on EVaud and Deceit and Railare of Consideration) 

37. OGP realleges and incoxpomtes hedeia by refgctlce paragrapha 1 through 36 

inclusive. 

38. IBM GLOBAL m d c  me and fjraudulcnt representations as h a i n  alleged at the 

23 1 time of and in connection with the eigning of the IBM-OGP Agreements, knrJwh@ its 

reprprentationr to be falre and with the inteat to deceive OGP and to induce OGP m ratm into the 

1 IBM-OGP Agreements. OGP wuuld not have executed the IBM-OGP Agreemeats had it known 

(that IBM did wt intend to perform its legal obligations under the agreements. 

1 . 39. The representations made by IBM GLOBAL were in fact false. 

I ///// -14- 
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41. Further, IBM GLOBAL, in bad faith, materially failed to perform its legal 

obligations under the IBM-OGP Agreements. 

42. IBM's material failure to perfarm its legal obligations under the IBM-OGP 

Agreements resulted in the fail= of IBM's consideration under such agreements. 

43. OGP will s s e r  substantial injug under the DM-OGP Agreements if they are not 

rescinded. 

1 

2 

I . . 44. . . As .a result of.IBM GLOBAL'S .friludulent.Iepresentations, OGP is entitled to 

I I 
! 

40. ~t the time the representations were made by XBM GLOBAL, OGP did not h o w  

that the representations were false but believed them to be true and reasonably relied upon them. 

/rescind the iBMcOGP Agreements under Califbmia Civil Code Section 1689 and similar 

provisions of New York law, if applicable, and docs hereby demand rescission of the IBM-OGP 

Agreements. 

SECOND CAUSE OF ACTION 

(Alternative to the Ffrst Cause of Action) 

(Brcacb of Contract) 

45. OGP incorporatea by reference the allegations of paragraphs 1 through 36 as 

though fully set forth herein. 

46. OGP has filly pafomed all conditions and covenants required to be pexfbrmed 

under the tcrms of the IBM-OGP Agreements. 

47. llBM GLOBAL failed to perform its obligations and covenants under the IBM- 

OGP Agreements and bs breached the agmmmta ae set forth above and without limitation by: 

failing to use reasonable care and ski& let alone best e f f b r b ,  and failing to competently perf- 

its duties under the agreements, including without limitation: (1) providing false and deceptive 

representations to the effect that the Grower Settlement and b t  Management softwere were 

viable existing software pmdUCts compatible with the M1:GPro software system; (2) providing 

false and deceptive estimates of the consulting services that would be needed to customize the 

27 (software to OGP's business requircmcnts; (3) creating vague "scope-of-work" standards to I 
28 1 facilitate the imposition of substantial additional wnsultinng fees for so-called "out-ofac~pe" 1 
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change orders. IBM GLOBAL furchb breached the IBM-OGP Agreements including the implied 

covenant of good faith and fair dealing b y  (4) miscalculating that the "software" could "fit" the 

OGP's business requirements or could be modified to serve the company's needs at a price 

budgeted by IBM GLOBAL, approved by OGP and under reasonable time parameters; 

(5) completely underestimating and miscalculating the time and effort it would take to modify the 

software; (6) misleading OGP about the cost required to modifL the software for it to "fit" thc 

company's needs; (7) failing to assess OGP's business needs andlor failing to communicate 

OCP's business requirements to the subcontractor p e r f e g  the software modifications; 

(8) ~ubcontracting work to an unqualified and apparentlyfinancially unstable aubc6ntractor, 

Puestw dt Associates, which IBM GLOBAI, lrncw or should have known was unqualified and 

understaffed, and which did not rmiletstand W ' s  nee& and could not adquately modifL the 

12 1 aystrm to serve OGP's needs; (9) consist~ymisrq,resenting to OGP that the system c d d  be 

1 comcted to meet its needs while continuing to charge for the considerable t h e  if was spending 

to attempt (unsuccessf~Uy) to & so; (10) fhiling to perform specific tasks under the IBM-OGP 

Agreement in accordance with their design including, without limitation, the ' ' c o d ~ ~  mom 

lpilof' (task 15) and the customization to the software (task 17); and (1 1) failing to deliver a 

Decision Support System. Moreover, rather than adapt a system to meet OaP'a specific business 

needs, IBM GLOBAL, a d  Puestow & Associates, ignored the company's unique business 

1 hiha of the purpose of the contracts. During i& time on the project, IBM GLOBAL also failed 

1 &ly in its role as "project manage?' and bracbed the IBM-OGP Agrecxnmts as set forth in 

1 paragraph 3 1 above, and incorporated fully haria 

I 48. IBM GLOBAL further breached the agreements by concealing its tme intentions, 

1 including its plan to subject OGP to expensive Project Change Orders as alleged in paragraph 18 

end failing to disclose and concealing the true state of the Grower Settlement and Lot 

Management Software, and known defects in the selected software, that could not be effectively 

1 modified or adapted to OGP's needs. 
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49. All conditions precedent to OGP's right to maintain this claim, including but not 

limited to allowing IBM GLOBAL and its subcontractor, Puestow & Associates, a f d l  

opportunity to correct the deficiencies in the software, have occurred or otherwise been firlfilled. 

50. As a direct and proximate rcsult of these breaches by IBM GLOBAL, OGP h a  

suffered damages in an amount to be provcn at trial, including but not limited to the.fUl amount 

of fees paid to IBM GLOBAL and its subcontractor for consulting services and software. 

THIRD CAUSE OF A W O N  

(Breacb of the Implied Covenant of Good Faith & Pair Dealing) 

5 1. OGP incorporates by reference paragraphs 1 through 36, and 45 through 49, as 

though Wly set forth herein. 

52. Implied in every agreement cnted into in California is an implied covenant of 

good faith and fair dealing by which every party covenants to refiajn from doing any action to 

injure, frustrate or interfm with the right of the other party to receive the benefits of the 

agreement. This implied promise imposed a duty of good faitb and fair dealing on the parties to 

the IBM-OGP Agmmcnts. This impliad promise imposed upon IBM GLOBAL a duty to aot in 

a fair and honest manner and to refhin h m  taking my action thaf could deprive 08 of the 

benefits of the DM-OGP A- 

53. The conduct by IBM G L O W  as alleged above breached the implied covenant of 

good fhith and fair dealing in the IBM-OGP Agreements. As a direct and proxima. rasult of 

these braachts, OGP has suftkpl damages in an amount not yet a s d e d  but to be pawen at 

time of trial, including but not limited to the firll amount of fees paid to IBM GLOBAL and its 

subcontractor for consulting services asd software. 

M)URTH CAUSE OF ACTION 

(Negligence) 

54. OGP incorporates by reference the allegations of paragraphs 1 through 36 as 

though fully set forth herein. 
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55. IBM GZX)BAL had a duty to OGP to perform its professional duties in accordamce 

with the standard of care, skill and ability applicable and appropriate to computer systems 

consultants. 

56. DBM GLOBAL breached dutiee to OGP by conduct as set forth above without 

limitation and by failing to per$om its duties under the IBM-OGP Agreements in accordance 

with the applicable standard 'of care to be exercised by those in its profession. Rather, IBM 

GLOBAL negligently, carelessly and recklessly rendered services below the applicable standard 

of cam and failed to d e r  the skill required of and commonly exercised by othm in the 

profession. IBM GLOBAL brcs)ched its duties to OGP by d u c t  including, without Iimitatiodx 

(1) Eaihg to act with the appropriate standard of care to d e t d e  what software could "fit" 

company or could be modified to smre the companyps needs; (2) f&g to act with the 

appropriate standard of care to ynderstaad the timc and effort it would take to modify the 

software; (3) fading to act with the approprisrte standard of cam to assess OQP's business needs 

aud instead advising OGP to change business practices it could not reasonably change; (4) failing 

to subcontract work to a qualified subcontraotor; and (5) failing to provide compwt -Jar 

xnanagcmcnt. 

57. As a direct result of IBM GLOBAL's negligum, carelcssncss and recklcsmess in 

performing its duties, and its failure to meet the appropriate standard of care in its proWian, 

OOP was hanned a .  has suffered damages in an amount to be dRteamined at trial, inoluding but 

not limitad ta the coski OGP inqamd to try to oomct the problems caused by ZBM GLOBAL'S 

f a i l u ~ ~  to competently p e s f i  its duties. 

ETHTE CAUSE OF ACTION 

though fully set forth h e i n .  

59. Prior to August 4, 1997, the effective date of the Implementation Agreement, IBM 

GLOBAL knew that the software selected for OGP was not suitable to 'OGP's business apmations 

and that OGP was q h i s t i c a t e d  in large projects such as the project repre6ented by the 
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Implementation Agreement. It knew that to complete the tasks necessary to deliver a system that 

would meet OGP's busjneas requirements, significant customization of the existing software 

would be necessary. Rather than disclose the m e  scopc of the project prior to August 4, 1997, 

and most likely send OGP ia a different direction that would not involve millions in consulting 

fcts paid to IBM GmBAL, IBM GLOBAL made the representations sct forth above epecificdly 

including those set forth in paragraphs 1 1,17 and 21 above and the misrepresentation that the 

necessary customization work was not anticipated at the time the Implementation Agreement was 

executed and was therefore "out-of scope." In addition, IBM conceded facts naxsmy to rn* 

its prior disclosures not misleading and implemented the W u l e n t  scheme described in 

paragraphs 1 8,19 and 20 above. 

60. Throughout the period &om the execution date of the hplenrmtation Agrccm* 

in August 1997 through the teqnhation of ita services in August 1999, IBM GLOBAL concealed 

its fraudulent scheme to extract millions in additional fees fbr con9uhjng services and the criti* 

fbct that IBM GLOBAL was making little progress in customizing the Supplies Set them sysfic;m 

(OGP's name for its adific& reY;an of the Grower Settlement system) to OGP's nseds as ha4 

bcca mprmented, and the fact that IBM GLOBAL'S efforts were so fhr h r n  completion that the 

software would not be W y  to meet OGP's needs on August 3 1,1999 or any mgmably 

foreseeable date thcrcdk. The software was critical to OGP's Eibility to pcrfonn its business 

o p e r a t i ~ ,  as it was to be wed to rcport sales to suppliers, detumine the costs of sales, allow 

I monthly reporting to suppliers and reconcile millions of dollam of preseason advances agabl 

futqre receipts. IBM GLOBAL'S reprcscntatioas of the pmgrtss of the customizatian of the 

software were fslse. Rather IE3M GLOBAL intentionally concealed its true intentioqs regarding 

the vague "scopc of work" descriptiop in the knplemmtstion Agreement, its intention to assert 

that necessary work to customize the softwsre to OGP's requiremeata would be "out-of scope" 

and that OGP would have to pay additional conmlm fees for the campletion of those tasks, a@ 

continually misrepresented the lack of progress in order for JBM GUBAL to avoid 

acknowledging its failure to complete the work with. time estimates previously provided and its 

28 1 complete inability to customize the software to meet OGP's requirements on my reasonable 1 
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1 terms or timetable. It made tbese misrepresentations and concealed the true facts to realize I I 
additional payments for consulting fees and an extended contract tem and to avoid being 

accountable for the disgorgcment of fees previously collected from OGP. 

6 1. The tnre facts, known to IBM GLOBAL through its project manager, Rob 

Ponnwitz, and through other executives at IIBM GLOBAL (including Steve Ragow, Kevin Smith 

6 1 and Allison Pinto), an4 through its subcontractor's representatives, (including Peter Puestow, Bob I 1 Sharpton, Chuck Burt and Laura Vaupcl) are that the software system could not be customize# to 

meet OGP's needs without costly modifications for which OGP would be separately charged. 

The true facts also were that, as the perfiance of the Implememtation Agreement progressed, 

the software modules had not and could not bc customized to OGP's nccds as had been 

1 1 represented, the efforts were far &om completion as of August 3 1,1999, and a d d i t i d  sums paid I I 
to IBM GLOBAL would not remedy the deficiencies. IIBM GLOBAL did not disclost these true 

fi.cts, but concealed these true f'acts h m  OGP. The true facts wcrt not completely &covered by 

OGP until recently, when discovered through the production of documents and the depoeition of 

Peter Puestaw. 

62. IBM G t O B a  withheld this infoxmation from OGP with the intent to mduce OlGP 

to enter into the Implca13cntation Agmemcnt and thereby become locked into the cwbmhtioa of 

the M F G h  Puestaw & Associates software and thereafter incur and continue to pay fbr IBM 

GLtOBAL's conmJting scryices under the Implementation Agreemeat. . 

63. In mliance upon the misrcpmcmtations and conccahcnts alleged above, OGP 

mtered into the Implementation Agreement, accepted the so-called "outaEscope" explanation 

for charging milliona for the customhatian of the software (even though Task 17 of  the 

Implementation Agreement alrcdy provided for that customization work), and has sp& mote 

1 than twice the promised project cost on a system to attempt to han6fbm tbs system to serve 

OGP's business needs. Despite paying IBM GLOBAL for an extended contract, and continuing 

to pay for consultants to "fix" the system, IBM GLOBAL, never delivered an appropriately 

I functioning computer system tailored to OGP's needs and never completed several of tbe 

1 specified tasks under the Implementation Agreement. 
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64. At all relevant times, OGP was ignorant of the true facts, the inteatioms of IB 

GLOBAL and the lack of progress of the customization of the software and believed that, 

as more money was given to IBM GLOBAL and its subcontractor to 'W' the problems, the 

system would be promptly ~ t o m i z e d  to meet OGP's needs. Had OGP known the hue 

never would havc entered into the IBM-OGP Agreements, including the Implcmcntation 

Agrt~ent ,  and never would have allowed IBM GLOBAL to continue its effOrts to modiEy 

system. Rather, it would have sou&t a different computer system or up&raded its 

65. A6 a result of thc deliberate snisrepmeatations and meealments of IBM 

GLOBAL, OGP has sufl'erecl damages in an amount ta be proven at trial, including paymeats 

made to IBM aU;)RAL for consulting services to attempt to "fixn the selected software to 

accanmodate OGP's nee&. 

66. IBM GLOBAL'S condqct as d d b e d  above was oppressive, malicious, 

1 fiaubulesnt and despicable and had the intent of i n j h g  OGP. As a dt, OGP is entitled to 

recover damages h m  IBM GLOBAL by way of example pursuant to Civil Codc section 329 

SlXTK CAUSE OF ACTION 

(Negligent Misrepresentation) 

67. OGP incaporates by ref- the allegations of paragraphs 1 through 36, and 

h g b  64 as tho- fully set forth herein. 

Ftaud above, IBM WBAL's rc~,mcnWions set fibrth in Pangraphs 1 1,17,18 and 21 

bmpmated hac, were not intentional, but ratha negligd mhqmmWicms of existing fat 

69. IBM GLOBAL knew or should havc known how dU5cult and complex it wod 

be and how long it would t a b  to customize the selected d h m r e  to meet OaPsa m%xb, and k: 

or should have Imam long before August 3 1,1999 that the work had not progressed to meet 

OGP's business needs by August 3 1,1999 or any d l y  foreseeable date theseafter. LPAVL -. .I 
GLOBAL had no reasonable ground for believing that its reprusentatim of the progress of th 4 
work were correct, and IBM GLOBAL negligently continued to misrepresent the p r o p s  of e 4 
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customization of the software. As a result, IBM GLOBAL realized additional payments an 

extended contract term. 

70. IBM GLOBAL, through its project manager, subcontractor, and the other IB 

GLOBAL personnel identified above, negligently made these repreantations with the 

iaduoing OCfP to act in reliance on the statements, eater into the IBM-OGP Agreements, 

including the Implcmcntation Agreement, and continue making paymate under the 

agreements. 

71. In reliance upon these ~fe~cntations, OGP has spent millions 

promised project cost on a system to attempt to transform the system to serve OaP's bushes 

necds. Despite paying IBM GWBAL for an exteaid contract, and continuing to pay for 

cansuItants to "fix" the system, 1BM GLOBAL never delivered an e a t t l y  fimctioning 

computer system tailored to its needs. 

72. At all relevant times, OGP was ignorant of the true intentions of IBM GUlB 

and the lack of progess of the cwtonization of tho software and believed that, so long as 

money was given to IBM GLOBAL and its subconfrqctm to ".fixn the problems, tbe 

be promptly customized to meet OGP's needs. Had OGP known the tme facts, it never woal 

have entmd into the IBM-OGP Agmmwts, including the ~ 1 ~ o n  Agrumcz~t, or 

allawed IBM GLOBAL to continue its ef%rta to mod* the system d would have 

existiqe computer system or mugbt a diffbnt ~ ~ m p u t e r q m m  at less cost to OCSP. 

73. As a result of tht negligent -ens of TBhd GLOBAL, OGP has 

d a e d  damages in an amount to be p v e a  at drial, inchding payments rnade to DM GLOB 3L 
fbr consulting senices to attempt to "fix" the selected software to aammmodate 08's needs. 

SEVENTH CAUSE OF ACTION I 
(Unfair Business Practices: Business & Pmfaions Code 5 17200 et seq.) I 

74. OGP incorporab by refcram the allegations of paragraphs 1 through 36.47 I 
through 48, and 59 through 64 as tbugh fully set forth herein. 

75. DBM GLOBAL'S conduct as described above constilutes hudulent and decepti e I 
28 1 business practices in violtztion of Califiornia Business L Professions Code section 17200 er seqcq.( 
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76. As a result of the above-described hudulent and deceptive business practices, 1 1 
IBM GLOBAL has profited at the expense of OGP, and retained wrongful economic benefits or If I 
itself and its subcontractor, Puestow & Associates. I 1 

77. OGP is entitled to recover &om IBM GLOBAL the gains, profits and advantag s I I 
IBM GLOBAL has obtained as a result of these fkauddeut and deoeptivc acts, in aa amount jbe I 
proven at trial. This amount iqcludeq, but is not limited to, the cost of consulting sewices fro4 1 
IBM GLOBAL and its subcontractor Pucstow & Associates h m  the time IBM GLOBAL Icn t l  
(the software could not be made to "W the company's needs on reasonable tsms,  but nonethe ssr 1 I 
misrepresented that the software could be customized to do so, 

ACCORDINGZY, OGP requests judgment for: 

(as an alternative b the Secand Cause of Action) 

1. A declaration that the DM-OGP Agreements are rescinded; 

2. Relief based on resciseian including restoration of all sums paid to IBM 

GLOBAL, 

& to All Otha Causes of A d t  

3. General damages according to p o t  

4. Special damages according to proof; 

S. Pie-judgment itlterest; 

6. hmitive damages (as to the Fifth Cause of Action only); 

7. Restitution and disgorgement of all gains IBM GLOBAL reiillzed through its 

I ftaudulcnt business practices l egcd  above (as to the Sevcath Cause of Action only); I I 
8. Attorney's fccs, ati may be allowed by sratute; 

///I/ 

I//// 

///I/ 

I//// 

/I/// 
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9. Costs of suit: and 

10. Such relief as the Court deems proper. 

Dated: April A 2002 

G U Y  CARY WARE & FREiIDENRJCH us 

Rv 
- J  

JEFFREY M. SHOHET 
CHRISTOPHER M. YOUNG 
SHARON B. SPIVAH 
Attorneys for Plaintiff 
OCEAN GARDEN PRODUCTS, INC. 
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